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EDITORIAL NOTES. 

One of the most interesting legal questions of the day, which seems 
to be discussed by everybody, even laboring men, from Maine to Cali- 
fornia, as if they were all lawyers, concerns the legal rights of Porto Rico 
and its inhabitants as a part of the United States. In Congress there are 
floods of oratory, strong, weak and indifferent, but the most of this is 
buried in the pages of the “Congressional Globe” and does not meet the 
average public eye. In the meantime steps have been taken to test the 
question of whether the island of Porto Rico, by the mere fact of its 
cession to the United States, has been brought within the operation of 
the general tariff laws of this country, and, if not, the question arises 
whether Congress has the power to legislate for it regardless of 
ordinary constitutional restrictions. We do not propose to enter into the 
argument of the subject, but simply note that the opinion of Somer- 
ville, General Appraiser, rendered at New York, February 14, in the mat- 
ter of the protest of Mosle Brothers and Goetze & Co. against the decision 
of the collector of customs at New York, as to the rate and amount of 
duties chargeable on certain merchandise imported from Porto Rico, 
seems to meet the general sentiments of lawyers, at least in this portion 
of our country. In the course of his opinion he says: 

“War was declared between the United States of America and the 
Kingdom of Spain April 25, 1898 (30 Stat. 364). Military pos- 
session was taken of the island by the Army of the United 
States, and the acquisition of territory was confirmed by a treaty 
of peace between the two belligerent governments December 
10, 1898. This treaty was ratified by the Senate February 6, 
1899, and the ratifications of the two governments were exchanged 
April 11, 1899, all of which will appear from the proclamation of 
the President, dated April 11, 1899 (30 Stat. 1,754). Under Article II. 
of this treaty ‘Spain cedes to the United States the island of Porto Rico’ 
and other islands under Spanish sovereignty. Article IX. provides that 
‘the civil rights and political status of the native inhabitants of the ter- 
ritory hereby ceded shall be determined by Congress.’ The question pre- 
sented is whether the cession of the island of Porto Rico, under the terms 
of this treaty, makes it a part of the United States without further legisla- 
tion by Congress, in the sense that it has ceased to be a foreign country 
for tariff purposes, within the meaning of section 1 of the present tariff 
act. The Constitution of the United States (Article VI., sec. 2) provides 
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that ‘All treaties made, or which shall be made, under the authority of the 
United States, shall be the supreme law of the land.’ This provision has 
been frequently construed by the Supreme court of the United States; and 
it has been held by that court that not all treaties are construed to fall 
within its scope, but only such as, not being executory in their character, 
operate within themselves, without the aid of legislative action or pro- 
vision. When the terms of a treaty import a contract between two na- 
tions, by which one or both the contracting parties agree to perform a 
particular act, it is held accordingly that the treaty addresses itself to the 
political, not to the judicial, department, and that the Legislature must 
execute the contract before it can become a rule of the court (Foster v. 
Neilson, 2 Pet. 253).” 

And the opinion concludes as follows: “Whatever may be said as to 
international relations, in our judgment Porto Rico had not, at the 
time of these importations, become for tariff purposes a part of the ‘United 
States,’ within the meaning of Article II., section 8, of the Federal Con- 
stitution, which provides that all duties ‘shall be uniform throughout the 
United States.’ No question, we repeat, can arise as to the want of 
uniformity in the rates of duty levied by Congress, until that body shall 
undertake to extend the tariff laws to the newly acquired territory, and, 
by appropriate legislation, levy rates of duty on goods imported into such 
territory, different from those levied on merchandise coming from for- 
eign countries into the United States, or shall levy duties on goods im- 
ported from that island into one of the established collection districts of 
the United States. The necessary inference from the foregoing decisions 
is that this provision of the Constitution does not extend ex proprio 
vigore to this island in its present political status.” 

While on this subject of Porto Rico, we cannot too strongly recom- 
mend such of our readers as are interested in that island, either because 
of the present discussion concerning it or for business reasons, to consult 
the official report upon Porto Rico made to the President by Dr. Henry 
K. Carroll, of New Jersey, who was sent there by the President as a 
special commissioner for the United States to report upon the conditions 
found, and to make recommendations. This report was issued by the 
government a month or two ago and makes a printed volume of over 
eight hundred pages. The first sixty-five pages contain the Doctor’s 
report proper, which closes with twenty-four distinct recommendations. 
Following this are appendices upon every conceivable subject and, as 
most of these consist of actual examinations of leading Porto Ricans 
before the commissioner, in which question and answer are given, there 
is an unusual touch of human feeling and a mingling of varied intelli- 
gence throughout the whole, which makes the report particularly inter- 
esting. Porto Rico has many different industries and a peculiar civiliza- 
tion. It is something new for the people of the United States, except, 
perhaps, those residing on our extreme southern borders, to come into 
such close juxtaposition with Spanish customs and laws, and such 
peculiar hereditary environments as seem to exist throughout the island. 
And whether the subject is of money, public schools, prisons and jails, 
municipalities and municipal finances, manufacturies, taxes, politics, 
offices, diseases and sanitary conditions, roads, agriculture, irrigation, or 
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what not, the essential facts to put one in knowledge of the situation are 
to be found in this report. We have been specially interested to see what 
are the prevailing crimes in Porto Rico, how the courts are constituted 
and justice or injustice meted out. As one would naturally expect, we 
find, for instance, in the Province of Caguas, in reply to the question 
“What is the prevailing crime in Caguas?” the reply: “Quarrels, abduc- 
tion and blows given in quarrels.” In another province we find the 
chief crime to be petty thieving. We have not the space at command 
or we should like to quote from the report upon the present status of the 
law there. Evidently it is the opinion of Dr. Carroll and of the lawyers 
of the island that we cannot immediately transfer to Porto Rico the 
judicial system of the United States. They are not used to it, they will 
not comprehend it, and, in the mere matter of jury trials alone, it seems 
clear that justice could not thereby be attained. An impartial state of 
mind, such as would fit a man to be a juror, and the average education 
and intelligence to lead a juror to make right conclusions if he were im- 
partial, are almost wholly wanting. Of course there are intelligent and 
good men there, but under the ordinary principles of sélection for jury 
duty, these could not be obtained to decide civil or criminal causes. 


A matter of special interest to our young attorneys in connection 
with Porto Rico is that, at present, that island is no place for American 
lawyers. The present courts there have refused to admit them to the 
Bar unless they have a knowledge of the Spanish language and of the 
Spanish laws still considered to be in force. And rightly so. Our own 
Supreme court would not admit to practice in New Jersey even an 
eminent Spanish lawyer who could not pass our examinations and could 
not speak English. Young men who have just been admitted to the Bar 
in some of our Eastern or Western states seem to have felt it their duty 
to rush down to Cuba and Porto Rico, so as to be in the way of getting to 
themselves a name and wealth, but the results have been disastrous. 
They could not practice law, they were not fitted for other occupations, 
money gave out and they have returned to the states in disgust. If by 
gambling, as the custom is, they were “taken advantage of” and got 
lodged in jail, they soon discovered that there was no writ of habeas 
corpus in Porto Rico, and this also aided to give them wisdom, if not 
wealth and happiness. However, if any lawyer feels constrained to go to 
Porto Rico, let him at least first read this report of Dr. Carroll and go 
there with his eyes open. 





Are the laws of New York City so enforced, or rather unenforced, 
that to a stranger the difference between the scenes upon the street, or 
where one would ordinarily go, and those upon the streets of the best 
governed cities in Europe, would be plainly perceptible? Doubtless 
many of our readers would promptly say, yes, as a result of reading 
some of the newspapers published in this country, and, if they happen 
to get hold of the Berlin “Tageblatt” or of William Stead’s “Satan’s 
Rule in New York,” they would declare that these publications 
furnish proofs. Of course it is true, known by everybody to be 
true, that the Tammany administration in New York City is 
not the most virtuous municipal administration in the world. 
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It tolerates evils like prize fighting, gambling and political assess- 
ments to the verge of fatuity. That is to say, it will allow them to 
grow like a snow ball for several years and until the press and pulpit 
become unanimous for a March thaw, when suddenly the laws are en- 
forced with a great flourish of trumpets, the snow ball seems to melt away, 
the public conscience becomes satisfied, and then dull again, and the vices 
are left to develope as before. All this is true, and it is true that there are 
city governments elsewhere, and especially in Europe, where far better 
men are called from the community to public office, men who regulate 
city matters from a far higher plane of civic duty than in New York. 
Nevertheless, in answer to the question as we have first propounded it, 
it is not true that vice flaunts itself before the public in New York City 
as in either Paris, Berlin, Rome, London or Vienna. We know some- 
thing about all these places and it is a fact that the conditions as to 
public security for men, and especially for women, in New York City are 
far above what they are in the other cities named, although each of these 
foreign cities have a high reputation for the character of their municipal 
administrations. Many statements could be made to illustrate the fact, 
but here are two which are sufficient of themselves to convince any rea- 
sonable mind: One is that “a man who is sober’—and we quote now 
from a foreigner of high standing and wide knowledge of the world, who 
had a communication on this subject in one of the leading New York 
newspapers within a month past—‘‘can walk in perfect security from the 
Battery to Harlem, at all hours of the night, up the least frequented and 
least inhabited thoroughfares, without danger of being in any way 
molested.” This witness continues: “Not only have I never become 
involved in any trouble myself, but I have not even had the satisfaction 
of witnessing a fight; and when I look back to disputes and full fledged 
frays of one kind and another in which I have participated in London, 
Paris, Vienna, Madrid, Berlin, and even in far off Tokio, it appears to 
me that New York is the most quiet and law abiding city that I have 
ever inhabited.” And the other fact, as stated by the same observer, is 
that “a young girl can travel from one end of Manhattan to the other 
without being exposed to any sort of insult, nor are her ears or eyes 
likely to be offended by any suggestion even of impropriety.” Now this 
could not come to pass unless there was a general respect in New York 
City for law and the presence there of a public sentiment far in advance 
of what it is in most foreign countries. This is not due to Tammany, of 
course, but is in spite of Tammany. It is due to the general regard 
which the American public has for those generally observed laws of our 
country, the product of a higher state of civilization than the Old World 
furnishes, which govern the open moralities of life. 

A suit has been begun in the United States Circuit court for the 
Northern District of New York by some stockholders in the Buffalo 
School Furniture Co. against The American School Furniture Co. which 
will challenge the validity of the school furniture trust. In the bill filed in 
equity it is alleged that the plaintiff owned 569 shares of stock in the 
Buffalo School Furniture Co. out of a total of 3,500 shares, or about one- 
sixth. The American School Furniture Co. was formed March 13, 1899, 
with an authorized capital of $10,000,000 and an authorized bond issue 
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of $1,000,000, and incorporated under the laws of New Jersey. It is 
alleged that the single incorporation is a mere form, and that an unlawful 
combination exists between twenty concerns throughout the country; that 
when school houses or churches are to be equipped with furniture the 
trust agrees upon the price and designates one of the constituent com- 
panies in the region to put in a bid for that price, while other constituent 
companies put in higher bids; that the defendant contracted to restrain 
trade and commerce among the several states and with foreign countries 
in school furniture, with the result that it offends against the Sherman 
Anti-Trust act of the United States as to interstate and foreign commerce, 
and the recent revised anti-Trust act of the State of New York; that it also 
offends against the principles of the common law found in every state. 
The Buffalo School Furniture Co. is a West Virginia corporation, and it 
is alleged that its ownership of the stock of the American School Furni- 
ture Co. is prohibited by the West Virginia statute. The question is also 
raised whether the capital stock of the American School Furniture Co. 
is paid up stock, or whether in the hands of any holder it will not be 
assessable in case of misfortune to the trust, and thus become a liability 
upon the shareholders instead of an asset. It is to be hoped that if the 
facts are as represented a decision may be rendered which will be thor- 
ough as to all points in contention, and that the result may not leave the 
law in doubt. It seems to be generally understood by all those who have 
to do with school furniture that this trust does operate in the manner 
specified, and that the combination has been for the express purpose of 
keeping up the prices of school furniture and to prevent competition. We 
do not think that it would be difficult to prove the facts. And if the 
law, as it now exists, will not reach such a case and give aid to the public, 
then it is quite time that more stringent laws were passed which will 
solve the problem and dissolve such combinations. 





NAYLOR v. SMITH. 


(N. J. Court of Errors and Appeals, Nov. 20, 1899.) 


Set-off—Claims in different claims due to him from the plain- 
right—A builder sued under the _ tiff in a different right. 
mechanic’s lien act may not set off 


Error to Circuit court, Somerset county. 

Action by John E. Naylor against Ferdinand O. Smith and Andrew 
R. Stevens. Judgment for defendants, and plaintiff brings error. Af- 
firmed. 

Mr. W. S. Angleman for plaintiff in error. 

Mr. Samuel S. Swackhamer for defendants in error. 

GARRISON, J.: Whether the builder, when sued under the 
mechanic’s lien act, may set off claims due to him from the plaintiff in a 
different right, is the question to be decided. By claims that are “due in 
a different right” is meant debts that have accrued in transactions other 
than that in which the plaintiff has filed the lien upon which his action 
is based. 

At the trial, the builder, who had pleaded payment, with notice of 
set-off, offered two assignments to himself of debts that had accrued from 
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the plaintiff to strangers. The trial court refused to admit these proofs 
under the notice of set-off, to which ruling a bill of exceptions was sealed, 
and error thereon is now assigned. 

The right of the builder to avail himself of these debts as counter- 
claims by way of set-off is based upon two grounds. First: That by 
statute the assignee of any chose in action may sue thereon in his own 
name. 2 Gen. St., p. 2,591, section 340. Second: That the mechanic’s 
lien act gives to the builder any defense he would have had to an action 
upon contract without the act. 2 Gen. St., p. 2,067, section 19. The 
argument upon the first of these grounds is that, if the assignee of the 
chose may sue thereon, he must, when sued by the debtor, be permitted 
to offset his claim, or, under the statute of set-off, be forever precluded. 
This is a mere petitio principii, since the point to be decided is assumed, 
viz., that in this action he may offset his claim. Moreover, the very 
statute that is invoked expressly provides that to such assigned claims all 
just set-offs shall be allowed. This would, of itself, imply their intended 
exclusion from actions from which such just set-offs were excluded. And 
this, as will be seen from the consideration of the next of the defendant’s 
grounds, is the effect of our mechanic’s lien act. 

This statute, in providing a special remedy for a favored class, has 
defined the scope of the action it gives by prescribing the nature of the 
issue that plaintiffs are authorized under it to tender. “The declaration,” 
says the statute, “shall be against the builder, and shall conclude with the 
averment that said debt is, by virtue of the provision of that act, a lien 
upon the building and lot, describing the same as in the claim.” 2 Gen. 
St., p. 2,067, section 19. The sole issue, therefore, that the plaintiff may 
tender is limited to debts that have accrued in this single right. How- 
ever numerous his other demands against the builder might be, in this 
action he may declare for such debts only as are liens upon a particular 
owner’s hands. Neither by his declaration, nor by any pleading known 
to the common law, nor by any form of notice prescribed by statute, can 
the plaintiff in a mechanic’s lien suit either originate a controversy over 
other claims, or respond to such a controversy in the course of the action. 
The 134th section of the practice act authorizes a plaintiff to make a 
defense to the subject matter of any set-off, but not to make a set-off 
to a set-off. 

If to this special and limited form of declaration the builder may 
offset debts due to him in a right for which the plaintiff could not sue, 
then the legislature has created an action in which the defendants may 
have the benefit of demands upon which plaintiffs are forbidden to declare, 
and to which they cannot reply by way of counter set-off. This is to me 
an inconceivable view to take of the legislation upon this subject. 

The statutory remedy of set-off, moreover, rests in spirit and reason 
upon the avoidance of circuity of action by compelling the adjustment 
in one suit of all such mutual demands as are counterclaims. When, 
therefore, the legislature has created an action that does not admit of this 
mutuality of adjustment, it has created one to which neither the spirit, the 
reason, nor the statute of set-off applies. 

In view of the controlling character of these considerations, it is of 
no moment that other jurisdictions, dealing with different statutory lan- 
guage, have reached opposite conclusions. Nor is much more force to be 
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given to the argument based upon the use in our own statute of such 
general terms as that “the practice, proceedings and pleadings shall be as 
in suits to recover money due on contract,” and that the defendants shall 
have any “defense or plea the builder might have to any action on the 
contract without this act.” 2 Gen. St., p. 2,067, section 19. 

The words “defense or plea” do not so aptly describe the remedy of 
set-off as to take precedence over an intelligent construction of their con- 
text. Indeed, in strictness, “set-off” is not a defense at all, since it neither 
destroys the plaintiff’s right of action nor denies that the amount claimed 
is due. On the contrary, it passes these defenses for the purpose of ex- 
hibiting a cause of action against the plaintiff. This is not a defense; 
it is an adjustment. Neither is there any pleading to which, strictly 
speaking, the title of “plea of set-off’ is applicable. There is nothing, 
therefore, in the wording of the mechanic’s lien law to compel the con- 
struction contended for by the defendant; and there is, as has been shown, 
every reason why such a meaning should not lightly be ascribed to the 
lawmaker. 

My conclusion is that the builder had not the right to offset the 
demands offered by him at the trial, and that the judgment brought up 
by this writ of error should be affirmed. 

Dixon, Lippincott and Collins, JJ., dissent. 





MAGOWAN, JB., v. RICKEY. 


(N. J. Supreme Court, February, 1900.) 


Malicious prosecution—Burden of proof. 


In error to set aside a judgment for $1,000, secured by Magowan 
against Rickey in a trial in the Mercer Circuit. The facts are sufficiently 
stated in the opinion. : 

Mr. John H., Backes for plaintiff. 

Mr. James Buchanan for defendant. 

VAN SYCKEL, J.: This an action for malicious prosecution. The 
defendant, on the 7th of February, 1898, preferred, before a justice of the 
peace, a charge that the plaintiff broke and entered his dwelling house 
and stole therefrom certain personal property. The plaintiff was there- 
upon arrested, taken before the justice and recognized to appear before 
the next term of the Court of Oyer and Terminer of Mercer county. 
The Grand Jury failed to find a true bill against the plaintiff, and he was 
discharged from custody and no further prosecuted. 

To support this action the burden was on the plaintiff to show by a 
preponderance of evidence: First, That the prosecution was ended, and he 
was duly discharged. Second, That the defendant instituted the pro- 
ceeding against him without reasonable or probable cause. Third, That 
the defendant was actuated by a malicious motive in making the charge. 

There is no question that the first of these propositions was abun- 
dantly established. 

To maintain the second proposition, the want of probable cause, it is 
not sufficient to show merely the rejection of the complaint by the Grand 
Jury; there must in addition be some evidence from which it may be 
inferred that the prosecution was without probable cause. The existence 
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also of an illegal intention on the part of the defendant in this action 
is as essential to its support as were the falsity of the crimination and 
the absence of reasonable ground for a belief in its truth. It is not 
necessary to consider whether the evidence necessary to supplement the 
proof of want of probable cause was adduced by the plaintiff. The testi- 
mony submitted on the trial by the defendant clearly shows that the cir- 
cumstances communicated to him, and upon which he had reasonable 
ground to rely, fully justified his action. While it is immaterial whether 
or not he was actuated by malice if he had reasonable and probable cause 
for making the complaint, yet in this case it fully appears that the defend- 
ant acted cautiously after due investigation and deliberation, and not 
hastily, and that there is an entire absence of evidence upon which the 
charge of malice can be rested. 

It also appears that before he procured the arrest, the defendant 
stated with substantial accuracy to the prosecutor of the pleas of the 
county the information he had been able to procure touching the guilt of 
the plaintiff, and that the prosecutor, after he had carefully considered 
the subject and the incriminating circumstances, advised him that it 
would be proper to prefer the charge. 

These facts, on which the case turned, were not, as it seems to us, 
in any material degree in dispute, and it was therefore the function of the 
court to pass upon their effect in law. 

The question of the existence of a reasonable and probable cause for 
the prosecution and of the presence of malice should have been decided 
by the court, and should not have been left, as it was, to the jury. A 
verdict should have been directed for the defendant. The jury mani- 
festly misapprehended the charge of the court in that respect. 

In the charge of the court the following language occurs: “Magowan 
has put in evidence here facts which he claims proves him innocent of the 
charge. If he has not satisfied you by a preponderance of the evidence 
that he was innocent of it, then you need go no further in the consideration 
of the case, for it would be your duty to render a verdict for the de- 
fendant.” 

There was no burden resting on the’ plaintiff to establish his inno- 
cence; that could not be controverted. The issue was whether the de- 
fendant had reasonable and probable cause to believe he was guilty. The 
jury probably inferred from the instruction quoted, that a verdict for the 
defendant would imply that they believed the plaintiff to be guilty, 
although the trial judge subsequently told them, that admitting Magowan 
was not guilty, a verdict could not be rendered against the defendant if 
he had reasonable and probable cause to make the complaint. 

It is not consistent with public policy unreasonably to discourage 
criminal prosecution at the instance of private individuals. If in a case 
like this a verdict for damages can be maintained, no citizen can safely 
intervene to bring to justice offenders against the criminal law. The 
verdict should be set aside, and a venire de novo awarded. 


When one apologized to the Rev. Charles Marriott by saying, “I’m 
afraid I made a fool of myself last night,” it could not have been very 
comforting to hear in reply: “My dear fellow, I assure you I observed 
nothing unusual.” 





GOTTLOB ET AL. V. SCHMIDT. 


HENRY J. GOTTLOB ET AL. v. CHARLES P. SCHMIDT. 


(Second District Court of Newark, N. J.) 


Trade-marks— Penalty for unlawful use—Jurisdiction of district courts. 


Mr. Joseph A. Beecher for plaintiffs. 

Mr. William J. Kearns and Mr. John Francis Cahill for defendant. 

GUILD, J.: In this action recovery is sought under an act entitled 
“An act to piovide for the registration of labels, trade-marks, terms and 
designs, and protect and secure the rights, property and interests therein 
of the persons, associations, organizations and corporations adopting and 
filing the same.” P. L. 1898, p. 83. 

By the tenth section, it is provided as follows: “That in addition to 
any other rights, remedies or penalties provided by this act, and as con- 
current therewith, any person or persons, association, organization or cor- 
poration that shall violate any of the provisions of this act, shall be liable 
to a penalty of not less than two hundred and not more than five hundred 
dollars, to be recovered in an action of debt in any court of law of this 
state having jurisdiction in civil causes, by any such person, association, 
organization or corporation that has adopted and filed or caused the same 
to be done as aforesaid, any such label, trade-mark, term or design.” 

The plaintiffs proved that they had properly filed, according to the 
requirements of the act, a trade-mark or label, and it was also established 
that the defendant had unlawfully used the same without their consent or 
permission, in violation of the act. 

No defense was interposed, but at the conclusion of the plaintiff’s 
case, the defendant’s counsel moved to dismiss the suit on the ground that 
the action should have been instituted for the maximum penalty of five 
hundred dollars, and that this amount being in excess of the amount over 
which this court has cognizance, the court was without jurisdiction. 

The plaintiffs insist that they have the right to elect for what sum 
they will sue within the designated amounts, and may fix the penalty at 
a less amount than five hundred dollars by waiving the excess, and that 
the court has only to determine the question of the guilt or innocence of 
the party proceeded against. 

I have read the act with considerable care, and am unable to adopt 
the view taken by the plaintiff's counsel. The language of the section 
under consideration, it seems to me, indicates a clear intention to confer 
upon the court not only the right to determine whether there has been a 
violation of the act, but, in case of conviction, the duty of imposing the 
penalty. 

The legislature, in fixing a maximum and minimum amount, un- 
doubtedly considered that cases might arise under the act where it would 
be a hardship to impose so large a penalty as five hundred dollars, and, 
therefore, left the amount of the penalty to be determined by the serious- 
ness of the offense in each case. 

Until a case has been heard, and a conviction had, how can any one 
say what penalty should be imposed? The evidence might show that the 
defendant had been guilty of such a flagrant violation of the act as to call 
for the imposition of the fullest penalty, but if the suit had been brought 
{as has this one) for the minimum penalty, no judgment for a larger 
amount could be rendered. On the other hand, if the plaintiff's construc- 
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tion of the act is the true construction, then, if a suit be brought for 
five hundred dollars, and the defendant found guilty, no matter what 
extenuating circumstances were shown, the court could neither show 
clemency nor exercise judicial discretion by imposing the minimum pen- 
alty, but would be obliged to impose the full penalty because the plaintiff 
had elected to sue for that sum. The unreasonableness of such a propo- 
sition is strikingly apparent. 

In actions on statutory penalties, the largest penalty that can be 
imposed under the statute is what determines the question of jurisdiction. 
Am. and Eng. Enc. of Law, Vol. 12, page 285, and note at page 286; title 
“Jurisdiction.” 

In my opinion this action should have been brought to recover five 
hundred dollars, and, that being an amount in excess of the jurisdiction 
of this court, the action cannot be maintained here. 

I am also constrained to find against the plaintiffs’ contention that this 
act confers upon district courts the right to entertain suits instituted for 
the maximum penalty. 

The action will be dismissed. 


UNITED STATES v. ALEXIS CLUB.* 


(U. 8. District Court, E. D. of Pennsylvania, November, 1898.) 
Special liquor tax on social clubs. 

The facts are stated in the opinion. 

McPHERSON, J.: The facts upon which the question for decision 
arises appear in the following special verdict: 

“The jury find in the above-entitled cause the following facts: That 
the defendant is a bona fide organization organized in the year 1871, and 
incorporated under the laws of the State of Pennsylvania, on the tenth day 
of December, 1881. That prior to July 1, 1897, and for some time after 
July 1, 1898, the said defendant had its club house and headquarters at 
the northeast corner of Seventh and Vine streets, in the City of Phila- 
delphia, and in the first collection district of the State of Pennsylvania. 
That the said defendant had, during the period last mentioned, a bar on 
the third floor of said club house and kept a stock of malt and spirituous 
liquors for the consumption of the members of the said club only, and 
sold and furnished to them in quantities not exceeding five gallons, that 
is to say, simply by the glass or single drink. That the said liquors were 
purchased by a committee of the said club, known as the refreshment 
committee, which made a weekly report to the general weekly meeting of 
the members of the club of all the purchases made on behalf of the said 
club. That after a resolution had been passed at such meeting of mem- 
bers for the payment of all purchases made, orders were signed by the 
president of the club, attested by the secretary, and the treasurer made 
payment out of the. club’s funds. That the members of the club. pur- 
chased with money from the steward checks which were used in payment 
for all refreshments bought, said checks only being sold to and used by 
members of the club. The furnishing of all liquors was a mere incident 

*As there seems to be on the part of many a misunderstanding of the revenue laws upon the sub- 


ect of liquors at social clubs, the above case is reprinted in full for the information of our readers. 
o other decision has appeared since this one to alter the law as there laid down. 
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to the use and enjoyment of the club. That, as a matter of fact, checks 
were not purchased in equal amounts by members of the club, it being 
optional with each member to purchase none, or to purchase any quan- 
tity he might desire, and the money derived from the sale of such checks 
went into the treasury of the club. That the said club owned the property 
in fee simple at the northeast corner of Seventh and Vine streets, having 
owned the same since June, 1884, which cost the defendant, together with 
the library, over $20,000. Literary and musical entertainments for mem- 
bers, their families and friends were given from time to time, and among 
modes of recreation the club maintained a bowling alley, pool and billiards, 
chess and checkers. That the membership of said club was limited, and 
among the requisites for membership the applicant was required to be a 
citizen of the United States. That the collector of internal revenue for 
the first collection district aforesaid returned the said defendant organiza- 
tion as a retail liquor dealer, and assessed a tax of $25 as such a retail 
liquor dealer from July 1, 1897, to June 30, 1898. That said tax was 
not paid, and that in accordance with law a penalty of fifty per cent. was 
added, making a total of $37.50 for the period last mentioned. That the 
said collector, on the last day of July, 1898, again returned the said de- 
fendant organization as a retail liquor dealer, and assessed a tax of $25 
as such retail liquor dealer from July 1, 1898, to June 30, 1899, which latter 
sum not having been paid, the penalty of fifty per cent. was again added, 
making a further indebtedness of $37.50, and a total indebtedness of $75 
for taxes and penalties claimed to be due the plaintiff by the defendant as 
such retail liquor dealer as aforesaid from July 1, 1897, to June 30, 1899. 
Upon the foregoing facts the jury find a special verdict in favor of the 
United States and against the defendant in the sum of seventy-five dollars 
($75), if the court should be of the opinion that the law is with the plaintiff; 
otherwise they find for the defendant.” 

The question for decision is this: Upon the foregoing facts, is the 
defendant a retail dealer in liquors within the meaning of section 3,244 of 
the Revised Statutes? That section provides in its fourth clause that 
such dealers shall pay a special tax of $25; and then goes on to give the 
following definition of a retail dealer: “Every person who sells or offers. 
for sale foreign or domestic distilled spirits or wines, in less quantities 
than five wine gallons at the same time, shall be regarded as a retail dealer 
in liquors.” That the defendant is a “person” is not now denied, and the 
question, therefore, may be stated thus: Is the transaction described by 
the special verdict sucha “sale” of liquor by the club to its members as the 
section intends? If so, the defendant falls within the statutory definition, 
and he must pay the tax. If not, no tax is imposed by the section. 

Whether a club organized in good faith for the purpose of social en- 
joyment sells drinks to its members when they order and receive this kind 
of refreshment, and pay for it, or whether the club is then engaged in 
distributing its stock of liquors among consuming members, has been 
much discussed and variously decided. The question has usually arisen 
upon the construction of a law licensing the sale of intoxicating drinks, 
and the decisions that declare the transaction not to be a sale have natu- 
rally and properly been much influenced by the language of a particular 
law, and also by the fact that such a statute is generally, perhaps always, 
a penal statute, which punishes a violation of its provisions by fine and 
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imprisonment, and is, therefore, to be construed strictly in favor of the 
accused. Where such a statute speaks of a “dealer,” or of “dramshop 
keeper,” or of selling by “retail” or the “business of selling,’ without 
defining these terms, the task of definition falls upon the trial court, and 
there may be a little difficulty in concluding that a social club does not 
“deal” in liquors, or is not engaged in the “business” of selling, within 
the common meaning of these words. Nearly all the cases that were 
decided before 1892 are collected and reviewed in an excellent article by 
Judge Endlich in volume 12 of the Criminal Law Magazine, at page 541. 

But section 3,244 of the Revised Statutes differs in an important par- 
ticular from the statutes that were construed in these cases, and in some 
others that are cited upon the defendant’s brief. This section declares 
expressly what is meant by a retail “dealer,” and necessarily implies what 
is meant by a “sale.”” Every person is a retail dealer “who sells or offers 
for sale foreign and domestic distilled spirits or wines in less quantities 
than five wine gallons at the same time.” Nothing is said about selling as 
a business, or selling as an innkeeper; nor is there any other limitation to 
the words “sells or offers for sale” than the single limitation concerning 
the quantity to be sold at one time. In the face of language so clear, 
there is no room for construction. In my opinion, the plain meaning is 
that a single sale of spirits or wines by any person, in a smaller quantity 
than five wine gallons, constitutes the seller as a retail dealer in liquors 
and makes him liable to pay to the United States a special tax of $25. 

Did the defendant, then, sell liquors to its members? I shall not re- 
view the irreconcilable cases upon this subject, nor make the superfluous 
attempt to produce a new argument in support of my conclusion. I con- 
tent myself with saying briefly that I agree with the general opinion of the 
community, and hold the transaction to be a simple, ordinary sale. Ifa 
chartered club, such as the defendant, buys liquor, the legal title to this 
property is in the corporation and not in the members. If the club, 
having a stock of liquors on hand, should resolve to go out of business, 
it would scarcely be denied that the liquor could be sold only by the cor- 
poration, and not by one or more of the members. The legal title, then, 
being in the corporation, it is further to be observed that when the title 
passes to a consumer it passes by a transaction that exhibits every element 
of a sale, and shows no outward sign of being anything else. The intend- 
ing consumer asks to be served with a definite quantity of intoxicating 
drinks; the owner of the legal title to the liquor, acting by a paid servant, 
agrees to the request, requires the price to be paid in cash or accepts the 
consumers’ promise to pay in the future, and thereupon delivers the sub- 
ject of the bargain. Nothing else takes place; and if this is not a sale, but 
is really a partial distribution of the common stock, the truth is so veiled 
that the participants in the transaction, I venture to assert, rarely suspect 
that they are taking part in anything but a commonplace sale. It is safe 
to say that, except perhaps among those lawyers that may be familiar with 
the discussion upon the subject, to order and receive liquor at the club 
is always regarded as a sale; and I see no sufficient reason for declining to 
accept the popular estimate of an act so generally known and so easily 
comprehended. 

There are decisions in several states supporting a similar conclusion 
concerning the effect of state legislation, but it is perhaps of more value in 
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this court to observe, that the question has been several times before the 
federal tribunals, and that the position now taken by the government has 
been uniformly upheld: United States v. Wittig, Fed. Cas., 16, 748; 
United States v. Woods, Fed. Cas., 16, 759; United States v. Rolliger, 
Fed. Cas., 16, 190a; United States. v. Kallstrom, 32 Internal. Revenue 
Record 152; United States v. Giller, 54 Fed. 656. 

Perhaps the dictum of Judge Simonton in United States v. Rennecke, 
28 Fed. 847—that the section under consideration permits a casual sale 
to a friend as a matter of personal accommodation—may be sound; but, 
even if this be conceded, the dictum does not apply to the facts now 
before the court. This is a revenue law of the United States, coming. up 
for construction in a federal court; and in such an inquiry the decisions 
of other federal judges upon the same statute are naturally entitled to 
weight. 

At the argument of this motion, the defendant’s counsel stated that 
the government’s demand was resisted because of the fear that if the tax 
in suit were decided to be lawful the State of Pennsylvania might also 
demand that a license be taken out under the laws of the state. It is 
hardly necessary to say in reply to this apprehension that my decision 
does not attempt to construe the license laws of the state; and, moreover, 
that the Supreme court of Pennsylvania has distinctly ruled that such laws 
do not require a license to be taken out by a bona fide social club. (Klein 
v. Livingston, 177 Pa. 224). Until the legislature sees fit to change the 
law in this respect, the defendant is in no peril from the state. Neither 
(to reply to another suggestion of counsel) is a mere dining club, an 
association of persons to meet at intervals and pay a certain sum for food 
and drink, liable to pay this special tax, as long as the club itself does not 
sell the liquor consumed. The meeting of such clubs are often held at 
a hotel, and the members separately, or a committee as agent for the 
others, buy the liquor from the landlord and direct it to be delivered to the 
consumers. Obviously this is not a sale by the club or by its members, 
but a purchase, and bears no resemblance to the state of affairs found by 
the special verdict. 

I may perhaps be permitted to add a single word in conclusion. If 
the result that I have reached is correct, I believe it to be in the line of 
enforcing equality before the law; and equality before the law is a principle 
of American society, than which there is none more vital. Privilege and 
a privileged class are, and ought to be, intolerable; and it comes irritat- 
ingly near to privilege, when social clubs, offering advantages of comfort 
and luxury that are only within the reach of the more prosperous, escape 
a share of the public burdens, because a refined reasoning declares that 
they are doing no more than distributing a common stock of liquor among 
their members, while the robust sense of the community, not excluding 
the club members themselves, knows the transaction to be a sale. 

A Judgment will be entered for the United States upon the special ver- 
ict. 





“William,” said the colored citizen to the man who was to be tried 
in court, “yoh mus’ keep yoh eyes open w’en yoh gits dar, en, whatever 
yoh does, don’t tell de truth! I tole it once, en dey gimme seven years. 
So look out, William, and go slow!” 
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(Abstracts of Recent Opinions). 


Mandamus—When _ granted—Township committee—Election.—1. 
Mandamus to admit to membership in a public body will not be ordered 
if the effect will be to oust incumbents whose claim of title is not frivolous, 
Quo warranto is the only proper procedure to try title to office. 2. Under 
statutory authority the township committee of Woodbridge, in the county 
of Middlesex, is composed of three members, each holding for three years, 
one member being elected annually. Official notice to elect one member 
at the annual town meeting of 1899 was published. A. received 542 votes, 
B. 361 votes and C., D. and E. each 2 or 3 votes. On contention of 
unconstitutionality of the later statutes, B., C., D. and E. claimed member- 
ship in the committee on the ground that the only valid law on the sub- 
ject required a board of five members, with an annual term. Held, that 
the question would not be determined on mandamus to seat persons 
not intelligently chosen by the voters, and that the only way to raise it 
would be by application for mandamus to the township clerk to give 
notice of the election at the next annual town meeting of five members 
of the township committee for one year. State ex rel. Casey v. Chase. 
(Mr. E. Cutter for relators. Mr. C. C. Honmann for defendants). Ar- 
gued before Dixon and Collins, JJ. Opinion by COLLINS, J., Novem- 
ber 13, 1899. 


Pleading—Street railroads—Fees for cars—Liability of lessee of road 
—License for revenue.—1l. In an action in which the declaration refers 
to an ordinance as annexed thereto, the ordinance becomes a part of the 
declaration as fully as if it was accurately stated therein. 2. When the 
action is by the city against a street railway company to recover a stip- 
ulated sum for “each passenger car” run on the railway, in accordance 
with the ordinance, which provided that in consideration of the grant or 
authority to lay out and construct such railway, and to run cars thereon, 
a certain sum should be paid for “each passenger car,’ the declaration 
in such action must conform to the ordinance, and the averment should 
be of the liability of the railway company for the stipulated fee for “each 
passenger car.” The averment of liability for “each” car run on said 
road is not sufficient. Where the action is upon an ordinance or statute, 
the defendant must, in the declaration, be brought within the terms of 
such ordinance or statute. 3. Where the fees for the running of cars are 
by the city impased by the ordinance only upon the railway company 
named in the ordinance, an action cannot be maintained by the city 
against the lessee of such railway for such fees, unless there be in the 
lease some agreemert, condition or covenant in reference to such ordi- 
nance made for the benefit of the city, and which inures to the benefit of 
the city; and the declaration in such an action is not sufficient, without 
an averment of such agreement, condition or covenant therein, as no priv- 
ity of contract or obligation between the city and the defendant in such 
case arises by the ordinance itself. 4. A city, under the power merely 
“to regulate the streets thereof, and to prescribe the manner in which 
corporations shall exercise any privilege granted them in the use of any 
street,” cannot enact an ordinance imposing license fees for revenue upon 
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a railway in the use of the streets. The power under such authority is 
one of police regulation merely and the fees imposed must be reasonable, 
in view of the accomplishment and fulfillment of such regulation. Under 
such a power the right of taxation for revenue is not conferred. 5. Under 
the act of 1885 (P. L. 1885, p. 317) the power is conferred to license by 
ordinance the running of cars in the streets of cities, and that the fees 
for such licenses may be imposed for revenue. The ordinance enacted 
under this statute must provide for such license in express terms; and 
that the fees for such license are imposed for the purposes of revenue. 
City of Cape May v. Cape May Transp. Co. (Mr. Howard Carrow and 
Mr. J. Spicer Leaming for plaintiff. Mr. Thomas E. French for defend- 
ant). Argued before Magie, C. J., and Van Syckel, Garrison and Lip- 
pincott, JJ. Opinion by LIPPINCOTT, J., November 13, 1899. 


New trial—Newly-discovered evidence.—A new trial will not be 
granted on the ground of newly-discovered evidence where such evidence 
was either cumulative or known, or with the exercise of reasonable dili- 
gence could have been discovered before the trial. Nagel v. Mayo. (Mr. 
Walter J. Knight for plaintiff. Mr. Frank E. Bradner for defendant). 
Argued before Magie, C. J., and Van Syckel, Garrison and Lippincott, 
JJ. PER CURIAM, November 13, 1899. 


Taxation—Railroad property—Grain elevators.—Under act April 10, 
1884 (P. L. 1884, p. 142), re-enacted by the act of 1888 (P. L. 1888, p. 269, 
sections 1, 2), providing that all the property of any railroad company 
not used for railroad purposes shall be assessed and taxed in the same 
manner as the taxable property of other owners in the same municipal 
district, and that all property of any railroad company used for railroad 
purposes shall be assessed by the state board of assessors, an elevator 
built, owned and operated by private parties on ground leased from a 
railroad company is not taxable as property used for railroad purposes, 
though the company had tracks running to the elevator, and stipulated in 
the lease that the right to handle grain delivered to the elevator from other 
sources should not interfere with the handling of grain delivered by the 
railway company, but such property is subject to taxation by the local 
authorities under the general law regulating taxation. In re Erie R. Co. 
(Messrs. Vredenburgh & Garretson for Erie R. Co. Mr. Samuel H. 
Grey, Atty. Gen., for the State. Mr. Allan L. McDermott and Mr. John 
W. Queen for Jersey City). Argued before Depue, Ludlow and Gum- 
mere, JJ. Opinion by DEPUE, J., November 13, 1899. 


Criminal law—Plea—Question for jury—Burden of proof—Judg- 
ment.—1l. A plea of autrefois acquit at common law must be specially 
pleaded in writing, and must set out the former record of acquittal, also 
the identity of the offense and person, by proper averments. 2. Under 
section 54 of the act entitled “An act regulating proceedings in criminal 
cases” (1 Gen. St., p. 1,119), and section 45 of the revision of the same 
act (P. L. 1898, pp. 866-882), the plea must still be in writing; but the 
averments of such plea need only be that the defendant has been lawfully 
acquitted of the offense charged in the indictment. The averments of 
the plea need not be any more specific than required by the statute. 3. The 
proper practice is for the state by replication to traverse the averments 
of the plea of autrefois acquit, when in form provided by the statute, and 
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conclude to the country; and, if this be not done, the traverse or similiter 
will be assumed, and the issue as made by the plea tried and determined. 
4. The determination of the issue made by or joined upon such a plea 
must be determined by a jury, under the rulings of the court as to the 
admissibility of evidence, and instructions to the jury upon matters of 
law. 5. The burden of proof is upon the defendant to support such plea 
by a preponderance of proof. 6. The judgment upon such plea upon the 
finding of the jury, if in favor of the defendant, is that he be dismissed 
and discharged of the premises contained in the indictment, and that he 
go without delay. If the finding of the jury be against the defendant, then 
the judgment is that he answer over, or plead anew generally to the indict- 
ment. 7. If, in a plea of autrefois acquit, if the requisites of the statute 
be well pleaded (that is, that the defendant has been lawfully acquitted of 
the same offense charged in the indictment) and a demurrer by the state 
be interposed to such plea, then the plea stands admitted, and the judg- 
ment by the court must be in favor of the defendant, that he be discharged 
of the premises contained in the indictment, and that he go without delay. 
State v. Ackerman. (Messrs. Hart & Hart for plaintiff in error. Mr. 
Peter W. Stagg for the State). Argued before Magie, C. J., and Van 
Syckel and Lippincott, JJ. Opinion by LIPPINCOTT, J., November 
13, 1899. 


Carriers—Injury to passenger—Contributory negligence.—1. It is 
not negligence per se in a passenger in a railroad car to leave his seat and 
pass to another part of the car. 2. If it appears that the passenger incurs 
additional risk of injury by leaving his seat, or if he selects a time for 
doing so when there is necessarily increased violence in the movement 
of the car, then he is under a duty to use such care for his safety as a 
prudent person would under the circumstances, and failure to do so 
would charge him with contributory negligence. 3. If there are no more 
violence and lurching than ordinarily attend the starting of a railroad 
train, the jury cannot draw from them the inference that the company 
was negligent; but, when extraordinary violence is shown, then the com- 
pany is called upon to show that due care was used to prevent it. Burr 
v. Pennsylvania R. Co. (Mr. Mark R. Sooy for plaintiff. Mr. A. H. 
Strong and Mr. J. H. Gaskill for defendant). Argued before the Chief 
Justice and Van Syckel, Garrison and Lippincott, JJ. Opinion by VAN 
SYCKEL, J., November 13, 1899. 


New trial—Contradictory evidence.—A new trial will not be granted 
if there is evidence, though contradicted, supporting the verdict. Ter- 
hune c. McKiernan. (Mr. Z. M. Ward for plaintiff. Mr. W. B. Gourley 
for defendants). Argued before Magie, C. J., and Van Syckel, Garrison 
and Lippincott, JJ. PER CURIAM, November 13, 1899. 


Municipal corporations—Street improvement—Railroad’s right of 
way—Assessment.—Where a railroad purchased land for railroad pur- 
poses, through which it constructed a tunnel, which it was subsequently 
authorized to make an open cut, and it did not appear that the railroad 
had adopted, or was about to execute, any scheme for opening the tunnel 
upwards, and the land above the tunnel, and partly within its right of 
way, was not used for railroad purposes, except that a ventilating shaft 
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was sunk thereon within the right of way, and the shanty of an employee 
who watched the same was erected on a lot outside thereof, and houses 
could be erected on the property, which was not essential to the exercise of 
the railroad’s functions in its present condition, a street assessment for 
street improvement, benefiting such property, was valid. Morris & E. R. 
Co. v. Mayor, Etc., of Jersey City. (Mr. Flavel McGee for prosecutors. 
Mr. Allan L. McDermott for defendants). Argued before Depue, Lud- 
low and Gummere, JJ. Opinion by DEPUE, J., November 13, 1899. 


Register of prerogative court—Compensation—The act entitled 
“Supplement to an act entitled ‘An act respecting the prerogative court 
and the power and authority of the ordinary,’ approved April 16, 1846,” 
which supplement was approved April 18, 1891 (1 Gen. St., p. 1,032), has 
not repealed or modified the provisions of the act entitled “A supplement 
to the act entitled ‘An act fixing compensation of certain public officers 
of the state,’ approved March 16, 1876, which supplement was approved 
March 10, 1879 (3 Gen. St., p. 2,960), and the further supplement to the 
same act approved February 16, 1881 (Id., p. 2,961), in respect to the com- 
pensation of the register of the prerogative court; and the fees which the 
register receives under the first-mentioned act are not received for his own 
use, but for the benefit of the state. State v. Kelsey. (The Attorney 
General for the state. Mr. Richard V. Lindabury for defendant). Ar- 
gued before Magie, C. J., and Van Syckel, Garrison and Lippincott, JJ. 
Opinion by MAGIE, C. J., November 13, 1899. 

Municipal corporations—Street commissioners—Compensation— 
Estoppel.—1. By the provisions of the act entitled “An act appointing 
commissioners of streets and sewers in the city of New Brunswick,” 
approved March 23, 1871 (Laws 1871, p. 795), each of the commissioners 
appointed or elected under the act was entitled to an annual salary of 
$1,500, to be paid as other expenses under the act were paid. Other 
expenses under the act could be paid by the commissioners by the issue 
of bonds which were expressly made’ obligations of the city of New 
Brunswick. Held, that the provision for the payment of salaries was not 
altered or repealed by the supplement to the above-cited act, approved 
April 11, 1876 (Laws 1876, p. 496), because that supplement was a special 
and local law regulating the internal affairs of the city, and was within the 
prohibition of the amended constitution. 2. The act entitled “An act con- 
cerning the construction, care and improvement of public highways, parks 
and sewers in certain of the cities of this state, and assessments for the 
same,” passed February 14, 1888 (1 Gen. St., 640), was adopted April 10, 
1888, by the city of New Brunswick, and thereby the commissioners under 
the first-cited act were deprived of their offices, and of the power to raise 
money to pay unpaid salaries by the issue of bonds. Held, that by this 
legislation there was imposed upon the city of New Brunswick a liability 
to pay such unpaid salaries. 3. The acceptance of a smaller amount than 
the officer was entitled to as salary, if accompanied with protest that he 
was entitled to the lawful amount, will not estop him from an action for the 
difference. Oram v. Mayor, Etc., of City of New Brunswick. (Mr. 
Robert Adrain and Mr. George S. Silzer for plaintiff. Mr. Willard P. 
Voorhees and Mr. Frederick Weigel for defendant). Argued before 
Magie, C. J., and Van Syckel, Garrison and Lippincott, JJ. Opinion by 
MAGIE, C. J., November 13, 1899. 
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Taxation—Charitable institutions—Covenant in mortgage not to ap- 
ply for deduction from taxable value.—1. An association established and 
sustained by contributions from the charitable, whose object is to supply 
food, lodging and clothing to the needy, requiring work in payment of 
such charity, when possible, but with no element of private gain, is an 
association for charitable purposes, whose land and buildings reasonably 
necessary for its use are exempt from taxation under 3 Gen. St., pp. 3,320, 
3,321, which exempt “all buildings used exclusively for charitable pur- 
poses, with the land whereon the same is erected, and which may be 
necessary for the fair enjoyment thereof.” 2. The fact that a charitable 
institution pays a salary to its superintendent and his assistant does not 
affect its character as such, so as to remove it from the operation of 3 
Gen. St., pp. 3,320, 3,321, which exempt from taxation all buildings used 
exclusively for charitable purposes, together with the land whereon the 
same is situate, since such expenses are incident to the execution of 
the charitable purposes for which it was established. 3. The fact 
that a charitable institution in its mortgage covenants not to apply 
for any deduction because of such mortgage, from the taxable valua- 
tion of the lands mortgaged, does not affect its right to exemption 
from taxation under 3 Gen. St. pp. 3,320, 3,321, which exempt 
buildings and land necessarily used by such institution, since such cove- 
nant is simply nugatory with respect to taxation, from which it was, by 
statute, exempt. Paterson Rescue Mission v. High. (Mr. Eugene 
Stevenson and Mr. John B. Humphreys for prosecutor. Mr. Thomas 
C. Simonton for defendants). Argued before Depue, Ludlow and Gum- 
mere, JJ. Opinion by DEPUE, J., November 13, 1899. 


Street railways—Negligence—Injury—Appeal and error.—A judg- 
ment for plaintiff will not be reversed on appeal where there was evi- 
dence from which the jury could have found that his injury was caused 
by defendant’s motorman unnecessarily ringing a gong, whereby plain- 
tiff’s. horse was frightened, and that defendant company had so laid its 
rails as to be an unreasonable obstruction to public travel, and there was 
no error of law committed at the trial. Klotzbach v. Paterson Railway 
Co. (Mr. Eugene Stevenson and Mr. John B. Humphreys for plaintiff 
in error. Mr. Michael Dunn for defendant in error). Argued before 
Magie, C. J., and Van Syckel, Garrison and Lippincott, JJ. Opinion by 
VAN SYCKEL, J., November 13, 1899. 


Savings bank—Deposit—Payment to stranger.—Money was depos- 
ited in the savings institution subject to the following by-law: “Deposits 
and dividends shall be drawn out only by the depositors in person or by 
their written order, or by some person legally authorized, and only upon 
production of depositor’s book, that such payments may be entered 
therein, and all payments to persons who present the deposit book shall be 
valid payments to discharge the bank and its officers.” Held, that by the 
terms of this by-law only three classes of persons could lawfully draw a 
depositor’s money and discharge the bank from further liability. 1. The 
depositor, on presentation of the book. 2. A person presenting the book 
with the written order of the depositor to draw the money. 3. Any per- 
son lawfully authorized to receive the money on presentation of the book. 
Payment to a stranger, who presented the book without the knowledge 
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or authority of the depositor, did not discharge the bank. Cosgrove v. 
Provident Institution for Savings in Jersey City. (Mr. Charles H. Harts- 
horne for plaintiff in error. Messrs. Linn & Speer for defendants in 
error). Argued before Magie, C. J., and Van Syckel, Garrison and Lip- 
pincott, JJ. Opinion by VAN SYCKEL, J., November 13, 1899. 


Taxation—Railroads.—3 Gen. St., p. 3,324, provides that railroad 
property not used for railroad purposes shall be assessed and taxed in the 
same manner as taxable property of other owners in the same municipal 
division, and that all other railroad property shall be assessed and taxed 
by the state board of assessors in the manner prescribed. 2. Gen. St., p. 
2,662, permit railroads authorized to use steam as a motive power to use 
any motive power, and to erect, construct and maintain such machinery, 
etc., as may be required. Act March 30, 1896, declares that a street rail- 
way shall not carry freight over its tracks. Complainant, organized 
under the general railroad law, was authorized to carry freight, and owned 
a right of way running partly through city streets, on which tracks were 
laid, and poles and wires erected to transmit electricity for operating pur- 
poses. It carried only freight for hire on cars belonging to other rail- 
roads drawn by a leased electrical locomotive. Held, that complainant 
was not a street railway liable to municipal taxation, but its property was 
used for railroad purposes within the meaning of 3 Gen. St., p. 3,824, and 
hence taxable by the state board of assessors only. Hoboken Railroad, 
Warehouse and Steamship Connecting Co. v. State Board of Assessors. 
(Mr. Samuel H. Grey, Attorney General, for State Board of Assessors. 
Mr. J. F. Minturn for City of Hoboken. Mr. Edwin A. S. Lewis for 
Hoboken Railroad, Warehouse and Steamship Connecting Co.) Argued 
before Depue, Gummere and Ludlow, JJ. Opinion by GUMMERE, J., 
November 13, 1899. 


Action on lost instruments—Real estate agent—Statute of frauds— 
Question for jury.—1. When an action is brought upon a lost writing, on 
the trial thereof the question whether the proof of loss and diligent search 
for such lost writing is sufficient to admit secondary evidence of the con- 
tents is for the trial court to determine; and if the loss be proved, and if 
reasonable means have been taken for discovery, to the satisfaction of 
the court, then secondary evidence of the contents becomes admissible. 
2. A letter written and mailed by the owner of real estate to an agent, 
and received, is sufficient authority in writing to maintain recovery thereon 
for the commission for a sale or exchange effected by such agent, if the 
letter contains the authority to such agent to make the sale or exchange, 
and the rate of commission therein is fixed pursuant to the tenth section 
of an act entitled “An act for the prevention of frauds and perjuries.” (Gen. 
St., p. 1,602). 3. Where there is a dispute in the evidence relating to that 
subject, or from the evidence an inference or conclusion in either direc- 
tion can be drawn, the question of whether any such letter was ever writ- 
ten, mailed and received, or, in other words, whether such authority to the 
agent was ever in existence, is one for the jury. So, too, is the question 
for the jury where, under all the evidence and circumstances, different 
conclusions can be drawn whether the agent was instrumental in making 
the sale and exchange. Longstreth v. Korb. (Mr. Howard Carrow for 
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plaintiff. Mr. Thomas E. French for defendant). Argued before Magie, 
C. J., and Van Syckel, Garrison and Lippincott, JJ. Opinion by VAN 
SYCKEL, J., November 13, 1899. 


Customs and usages—Evidence—Carriers—Passengers—Luggage. 
—I1. When passengers in the passenger cars of a railroad have carried 
with them into such cars, and with them upon their journey, small pack- 
ages of merchandise, in derogation of the common law contract of car- 
riage, the usage or practice to do so, in order that the passengers may 
rely upon it as a regulation of the railroad company that such packages 
can be so carried, must be so general, certain, uniform and notorious, 
and it must be so clearly proved, that it can be concluded that the officers 
and agents of such company possessed knowledge of such usage, and 
acquiesced therein, in such manner that it became part of the contract of 
carriage. 2. The proof of such usage must not only be clear and explicit, 
but it also must be distinguished from mere acts of accommodation. The 
mere fact that such acts of accommodation have been constantly per- 
mitted by the servants of the railroad company, not in obedience to duty 
or contract, but as a matter of form and indulgence, cannot compel their 
continuance. Such mere accommodation can be discontinued at any 
time. 3. A habit of one particular passenger to carry such package of 
merchandise into the passenger cars, and with him on his journey, will not 
constitute the usage or practice which can be relied on by passengers as a 
general regulation of the railroad company. 4. The proof of usage in- 
volves questions both of law and fact. It is a question of law what is a 
sufficient usage to bind parties. The usage must be strictly proved and 
construed; and when the facts are undisputed it becomes a question of 
law whether such usage has been established, and its binding force upon 
the parties. Under such circumstances, it cannot be left to the jury to 
determine whether the usage existed, or what operation or force must be 
given to it. 5. When the facts and circumstances are undisputed by 
which a custom or usage is sought to be established, and they are such 
that but one legitimate, reasonable conclusion or inference can be drawn, 
it becomes a question of law, for the court to determine, whether such 
usage has been proven or not. 6. Quaere: Can the habit of a single pas- 
senger to carry small packages of merchandise with him into the passen- 
ger car of a railroad company, and with him on his journey, with the 
knowledge of the servants of the company in charge of such cars, estop 
the company from examination of such merchandise in order to ascertain 
the contents, to justify his exclusion, without reasonable notice to him 
to discontinue such habit? Runyan v. Central R. Co. (Messrs. Corbin 
& Corbin for plaintiff in error. Messrs. McCarter, Williamson & Mc- 
Carter for defendant in error). Argued before Magie, C. J., and Van 
Syckel, Garrison and Lippincott, JJ. Opinion by LIPPINCOTT, J., 
November 22, 1899. 


Insurance—Title—Liabilities of abstractor—A count disclosing that 
plaintiff agreed to loan money to an applicant upon condition that he 
should secure the loan by a mortgage on real estate certified to be a first 
lien thereon by a title company having corporate capacity so to do; that 
the borrower applied to the company, and made known to it his agree- 
ment with plaintiff; that he requested the company to make the required 
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search and certificate; that it agreed to do so, and to deliver the same to 
him, to be delivered to plaintiff, to be used for the purpose of procuring 
said loan, and that the company did make the certificate, and deliver it to 
the borrower, who paid for it, and by its use obtained his loan, shows a 
contract on the part of the company including an undertaking to use care 
in certifying truly as to previous incumbrances, upon which, in case the 
company carelessly and untruthfully certifies that the mortgage is a first 
lien, when in fact there is a previous recorded mortgage on the lands, 
the plaintiff has a good cause of action if injured thereby. Economy 
Building and Loan Association v. West Jersey Title and Guarantee Co. 
(Mr. David J. Pancoast for plaintiff. Mr. Lewis Starr for defendant). 
Argued before Magie, C. J.,and Van Syckel, Garrison and Lippincott, JJ. 
Opinion by MAGIE, C. J., November 29, 1899. 


Officers—Appointment—Veteran act—Certiorari—1. Act March 
14, 1895 (3 Gen. St., p. 3,702), declares that no honorably discharged 
Union soldier holding a position under the government of any county, 
whose term is not fixed by law, shall be removed, except for cause, after 
a fair and impartial hearing. Held, that where a board of freeholders 
fixed the term of office of a court house janitor at one year, and appointed 
an honorably discharged Union soldier having knowledge thereof to such 
office, he was not entitled to certiorari to set aside the election of his suc- 
cessor after the expiration of his term, on the ground that such election 
was illegal under the statute. 2. Act March 14, 1895 (3 Gen. St., p. 3,702), 
declares that no honorably discharged Union soldier holding a position 
under the government of any county, whose term is not fixed by law, 
shall be removed, except for cause, after a fair and impartial hearing. 
Held, that where an honorably discharged Union soldier appointed janitor 
of a county court house for an indefinite term was wrongfully removed 
from his position, and another soldier appointed, and subsequently remov- 
ed, and the former janitor restored, the soldier last removed was not 
entitled to certiorari to set aside the appointment of his successor on the 
ground that it was in violation of such act, since by such contention he 
admitted that his own previous appointment was invalid. State (Heavi- 
land, prosecutor) v. Board of Chosen Freeholders of Burlington County. 
(Mr. Jerome B. Grigg for prosecutor. Mr. Charles K. Chambers and 
Mr. Samuel A. Atkinson for defendants). Argued before Depue, Gum- 
mere and Ludlow, JJ. Opinion by LUDLOW, J., December 1, 1899. 


Taxation—Equalization—Increasing valuation.—The action of the 
board of assessors in increasing the valuation of taxable property in certain 
townships over the valuation made and returned by the assessors will 
be set aside, unless as required by 3 Gen. St., p. 3,309, they make a care- 
ful, thorough and particular examination and comparison of the valuation 
which they increased with the valuation of property in other taxing dis- 
tricts, and an adjudication that the valuation of the property in question 
is relatively less than the value of other property in the county. The 
increase should not be made in a gross sum, but by adding the proper 
percentage to the values which they regard as too low. State Inhabitants 
of Ridgewood Tp., Bergen County, prosecutor) v. Coe, County Collector 
(and five other similar cases). (Mr. D. D. Zabriskie for prosecutor inhab- 
itants of Ridgewood Tp., Bergen County. Mr. L. A. Campbell for prose- 
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cutor inhabitants of New Barbadoes Tp., Bergen County. Mr. W. M. 
Johnson for prosecutor inhabitants of Teaneck Tp., Bergen County, and 
Mayor, Etc., of Borough of Delford. Mr. Addison Ely for prosecutor in- 
habitants of Union Tp., Bergen. Mr. G. R. Dutton for prosecutor 
Mayor, Etc., Borough of Englewood Cliffs. Mr. M. Demarest for de- 
fendant). Argued before Garrison and Collins, JJ. PER CURIAM, 
December 4, 1899. 


NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions). 


Deeds—Husband and wife—Witnesses—Transactions with deceased 
person—Burden of proof—Evidence.—1. A deed for lands was made by 
a husband and wife to a third party, and by the latter another deed, con- 
taining a covenant of general warranty, was made, reconveying the lands 
to the husband. The wife after the husband’s death filed her bill, alleg- 
ing that the first deed was obtained by duress, and that the second was 
fraudulent in aid of the first, and praying that both be declared void. 
Held, the grantors in the second deed, sought to be declared fraudulent 
and void, are necessary parties defendant in sucha bill. 2. The heirs of the 
deceased husband in such a bill are sued in a representative capacity, and 
the complainant cannot testify as a witness as to any statement by or 
transaction with the decedent, unless a defendant heir shall first be called 
as a witness in his own behalf, and give testimony as to a statement by or 
transaction with the decedent. 3. Where a deed and its certificate of ac- 
knowledgment are perfect in themselves, the burden of proof rests upon 
those who allege that the deed was obtained by duress, and the acknowl- 
edgment was not efficiently taken, to prove their allegations. 4. The 
burden is not carried by the testimony of the party solely interested in 
setting aside the deed, where the witness knows that in stating the essen- 
tial facts she is free from the possibility of contradiction, and her testi- 
mony is in other important particulars contradicted by that of disinter- 
ested witnesses. Fairchild v. Fairchild. (Mr. John J. Crandall for com- 
plainant. Mr. Samuel H. Richards and Mr. Thomas E. French for de- 
fendants). Opinion by GREY, V. C., November 27, 1899. 


Husband and wife—Separate maintenance—Decree.—1. Where a 
husband resists a proceeding to compel him to pay alimony under a decree 
of separation from which no appeal has been taken, the court cannot con- 
sider affidavits filed by him as to the conduct and character of the parties 
previous to the decree. 2. A husband’s liability to pay alimony to his 
wife under a decree of separation was not affected by her neglect to en- 
force payment thereof for a period of five years. 3. That children had 
supported their mother for a time after decree for separate maintenance 
was no defense to her action to compel the husband to pay alimony under 
the decree for her future support. 4. A decree for the support of a wife 
and her child during separation, providing that either party might apply 
for a modification thereof, should be modified when the need for the 
child’s support is terminated by his becoming of age. Flower v. Flower. 
(Mr. A. H. Swackhamer for complainant. Mr. John W. Wescott for 
defendant). Opinion by GREY, V. C., November 28, 1899. 
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Judgment—Parties—Construction of instruments—Vendor and pur- 
chaser—Executors and administrators—W ills—Power of sale-——1. A de- 
cree construing a document, being a question of law, is binding on all the 
world, though certain persons having an interest in the question are not 
before the court. 2. A title is not unmarketable, so as to enable a vendee 
to avoid a contract of purchase, unless the record title contains on its face 
something which may lead to some fact that may disturb the title, or the 
title depends on matter in pais, which is itself a doubtful fact, and cannot 
be determined except by judicial proceedings. 3. A devise to a child does 
not vest title in him, where a subsequent clause of the will gives the land 
to the executor, with power to sell if deemed for the estate’s benefit. 4. 
Under the statute and at common law, a devise in trust to two executors 
survives to one of them on the death of the other. 5. The giving of a 
power of sale to two executors is not a provision in the will that the 
survivor should not exercise the power on the death of one of them, 
within the statute precluding a conveyance by a surviving executor where 
there is such a provision. 6. Where an executor, having made an un- 
authorized conveyance, and one that is fraudulent on its face, again ac- 
quires the title originally possessed by reconveyance, he takes the interest 
as executor. 7. Where a trustee, having power to sell land, but not to 
mortgage it, conveys it to another, under a trust not expressed in the 
deed, merely for the purpose of obtaining a loan on the land, a mortgage 
executed by the latter is binding on the cestui que trust, where the mort- 
gagee had no notice of the trustee’s purpose in conveying the land. 8. An 
executor to whom land is devised in trust, with power to “dispose” of it if 
deemed for the estate’s benefit, has power to mortgage the land. 9. A 
mortgagee purchasing at a foreclosure sale does not lose any of his 
rights by force of notice of facts received after he took the mortgage, 
though such notice, before acceptance of the mortgage, would have 
invalidated it. 10. A purchaser of a grantee at a sheriff's sale under a 
mortgage foreclosure is not charged with notice of the fact that the mort- 
gagor was merely a trustee, as shown by surplus money proceedings insti- 
tuted after the decree in the suit to foreclose the mortgage, where no notice 
of such proceedings was served on the mortgagee; and hence the title of 
such purchaser is good as against that of the cestui que trust. 11. The 
fact that a purchaser of a grantee at sheriff’s sale under a mortgage fore- 
closure had notice that one who was not a party to the suit had an inter- 
est in the equity of redemption is no notice to him that such a one had a 
claim adverse to the mortgage. Rutherford Land and Improvement Co. 
v. Sanntrock. (Mr. Albert I. Drayton and Mr. Joseph F. Randolph for 
complainant. Mr. John I. Weller for defendant). Opinion by PITNEY, 
V. C., December 11, 1899. 


Deed—Competency of grantor—Fraudulent representations.—1. 
Where, by reason of extreme old age and feebleness, the memory of a 
grantor has so failed that she is unable, when the deed is made, to com- 
prehend the nature of the property being dealt with, or to understand 
her relation to it or power over it, and is incapable of recognizing facts 
as to its previous disposition, which are directly within her personal 
knowledge, observation and participation, such a grantor cannot be held 
to be competent to convey such property by deed. 2. One who assumes 
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the care of an extremely aged person, of feeble strength and failing mem- 
ory, who is so dependent that she cannot safely be permitted to be alone, 
is bound to deal with the weaker party with absolute candor and fairness, 
and to protect ‘her interests; and the care-taker will not be allowed to re- 
ceive a benefit obtained by inducing or permitting the weaker party to act 
under beliefs known by the care-taker to be false. 3. A deed obtained 
by the care-taker from the weaker party, where the only substantial con- 
sideration is an agreement to support, will not be sustained where there 
is evidence that the grantor was induced by a false belief to make the 
deed, with the knowledge or contrivance of the grantee, and where the 
agreement to support does not appear on the face of the deed, and is so 
under the control of the grantee that she may, at her option, avoid it. 
Hammell v. Hyatt. (Mr. Alfred Hugg for complainant. Mr. F. M. 
Archer for defendant). Opinion by GREY, V. C., December 12, 1899. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions). 

Mechanic’s lien—Payments in advance—Notice—Practice.—1. Un- 
der the fifth section of the supplement to the mechanic’s lien law, approved 
March 14, 1895 (P. L. 1895, p. 313; 2 Gen. St., p. 2,074; Revision P. L., 
1898, p. 539), which expressly forbids the owner to pay any money in 
advance of the terms of the contract, if the effect may be that the amount 
unpaid will prove insufficient to satisfy the notices served upon the owner 
under the other provisions of the mechanic’s lien law, such notices must 
appear to have been served before the contract provided for by such fifth 
section has been completed according to the terms of the contract, or 
before the liability of the owner under the contract matures. The lien 
upon the liability expires on such maturity of the contract, if no notice 
has been given, and a notice served after such maturity derives no aid 
from the fifth section of such supplement. 2. In a trial before the court 
or trial judge without a jury, upon the question when the written and 
filed contract, under the provisions of the mechanic’s lien law, between 
the owner and the contractor, was completed and performed according to 
its terms, or when the building therein provided for was completed, or 
when demand was made and notice given, in order that the court ascer- 
tain whether the payments on such contract were advance of its terms, 
the finding of facts is not reviewable upon writ of error. The only ques- 
tion upon which a review can be had on error is whether the facts so found 
are sufficient to sustain the judgment. The court, on error, will not 
settle the disputed facts of such trial. 3. The proper practice considered 
when jury is waived, and trial is had by the court or judge. Person v. 
Herring. (Mr. Addison Ely for plaintiff in error. Mr. Charles C. Black 
and Mr. William F. Midlege for defendants in error). Opinion by LIP- 
PINCOTT, J., November 20, 1899. 

Certiorari—Tax ordinance—Review—Laches.—The supreme court 
will not grant certiorari to review a tax ordinance passed by a city coun- 
cil, where the application is not made until after the taxes are assessed 
and confirmed, and over three months have intervened between its passage 
and the confirmation of the assessment. Carling v. Mayor, Etc., of City 
of Hoboken. (Mr. J. 1. Weller for the rule. Mr. J. F. Minturn opposed). 
PER CURIAM, November 20, 1899. 





SOME INTERNAL REVENUE RULINGS BY THE COMMISSIONER. 


Appeal—Record—Deposition.—1. Where the record does not show 
that a cause was one proper to be referred, or that it was in fact referred, 
an assignment of error founded on an exception taken to the exclusion 
of the referee’s report when offered in evidence will not be considered. 2. 
The fact that a deposition has been used before a referee is no ground for 
its exclusion on a trial before the court, where the issues were not finally 
determined by the referee. McGrath v. Hervey. (Messrs. Randolph, 
Condit & Black for plaintiff in error), PER CURIAM, November 27, 
1899. 


SOME INTERNAL REVENUE RULINGS BY THE COMMISSIONER. 


SPECIAL TAXPAYERS’ RETURN.—(49). A person intending 
to engage in a business for which special tax is required to be paid must 
himself sign and swear to the return, Form 11. ‘The return is not to be 
accepted when signed and sworn to by some other person as “agent” for 
the special taxpayer. 

STAMP TAX—PARTITION DEEDS.—(50). Deeds of partition 
executed by. and between tenants in common, vesting title in severality, 
are not taxable. Ifa grantee acquires an amount of real estate in excess 
of his share, the deed vesting title in him is taxable on a basis of the value 
of said excess amount. 

STAMP TAX—CONVEYANCES OF TRUSTEES.—(52). Con- 
veyances of realty to trustees or by trustees without valuable consideration 
not taxable. 

STAMP ON CONVEYANCES.—(53). The opinion of Judge 
Stake, of the Fourth Judicial Circuit of Maryland (date or title of cause 
not stated) is set out in part by the commissioner for the information of 
collectors. The decision takes the ground that no retroactive intention 
is expressed or can be implied from the language of the act of Congress 
of June 13, 1898, whereby a subsequent stamping of a conveyance would 
impart validity to the execution. The judge says: “Such a provision 
would tend to a great extent to destroy its effectiveness as a revenue 
measure. The clear purpose of the act of Congress is to take away from 
transfers and assignments any probative character and to render them of 
no legal validity until they are subsequently stamped in compliance with 
the provision of the act. The subsequent stamping is to be taken as im- 
parting legal validity only from that point of time. To judicially legislate 
into this provision a retroactive effect would be to make the act of transfer 
effective from the beginning without regard to the restriction of the act 
of Congress, and invite a disregard of the stamp duties by withholding the 
stamp tax until some future emergency should arise for exhibiting the 
transfer.” 

PRIVATE LAW LIBRARY.—(21,903). A law library, belonging 
to a law library association, and designed for the use of its members, is 
not a public library, nor is the association itself one established solely 
for educational or literary purposes within the meaning of paragraph 503 
of the tariff act of 1897. Law books, specially imported for such library, 
are dutiable at twenty-five per cent. ad valorem, under paragraph 403 of 
said act, which provides for “books of all kinds,” not specially pro- 
vided for. 
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An attestation of the reports of a national bank, made by directors, 
is held, in Gerner v. Mosher (Neb). 46 L. R. A. 244, sufficient to make 
them liable for false representations in favor of one who bought stock in 
reliance on false statements in the reports. 


MISCELLANY. 


THE COURT OF ERRORS AND AP- | 


PEALS. 


On March 5 nearly 50 cases were 


decided in the Court of Errors and | 
Chief Justice Magie pre- | 


Appeals. 
sided in the absence of the Chancel- 
lor. 
one by Mr. Justice Garrison revers- 
ing the Chancery decision, which 
dismissed a petition filed by Con- 
gressman A. C. Loudenslager in 
the proceedings instituted by the 
Woodbury Heights Land Com- 
pany. Congressman Loudenslager 


sought to have an offset allowed in | 


against 
While 


recovered 


the judgment 
him by the land company. 
not deciding that this offset should 
have been allowed, the Court of Er- 
rors holds that a stay should have 


been granted on the 


petition in a court of law. 


The New Jersey Historical So- | 


ciety came out a victor in its fight 
to retain control of the Newark 
Library Association, whose build- 
ing it wishes to convert into a state 
headquarters. 


rival sets of directors by the two 


factions of the Library Association. | 


The Supreme court decided in 
favor of the directors elected by the 
faction opposed to the Historical 
Society. This decision is set aside 
by the Court of Errors. 

The conviction of Albert Mayer, 
in Hudson county, for practicing 


medicine without a certificate, was | 


sustained. One of the grounds on 
which an appeal was taken was that 
the indictment was defective, and 


Among the opinions read was | 





judgment | 
pending a determination of the | 


The fight got into | 
the courts through the election of | 





another, that there was error in ad- 
mitting testimony that Mayer used 
the term “Dr.” in advertising his 
profession. The court decided that 
the indictment was not defective; 
that the evidence in question was 
admissible, and that the fact of his 
designating himself as “Dr.” was 
sufficient to warrant his conviction. 


N. J. SUPREME COURT EXAMINA- 
TIONS, FEBRUARY TERM, 1900. 


ATTORNEYS’ QUESTIONS. 


What are the limitations upon 
the power of the legislature of this 
state to interfere with the vested 
rights of individuals? 

If an obstruction is unlawfully 
erected in a highway, what reme- 
dies exist, and who may enforce 
them? 

A leases his house to B by a writ- 
ten lease; there is no provision in 
the contract itself as to A’s keep- 
ing the premises in repair, and the 
house becomes untenantable. Give 
your opinion as to B’s rights and 
remedies, together with your rea- 
sons for the same. 

What is understood by the term 
res gestae, and what is the rule 
governing the admission of evi- 
dence as a part of the res gestae? 

A dies leaving a large business; 
his executor undertakes to carry 
on this business in the name of the 
estate, buys and sells goods in the 
name of the estate, and executes 
notes in the name of the estate; 
who, if anybody, is liable on such 
claims and notes, and why? 

A, a manufacturer, hires B un- 
der a written contract under seal 
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for ten years to act as his superin- 
tendent. B is abusive to the other 
employees, disrespectful to A, dis- 
agreeable to customers and in- 
jures the business by his conduct. 
There is no provision in the con- 
tract relating to such matters. A 
discharges B at the end of one year. 
Is A liable? Give reasons. 

Under what circumstances, if 
any, will a person be bound by acts 
performed in his name, but without 
his authority? 

What difference is there between 
rights and liabilities of an endorser 
and the guarantor of a note? 


In what cases may demands be | 
made for: (a) Specification of de- | 


fenses? (b) A bill of particulars? 
(c) Security for costs? What is 
the effect of making such a demand 
and failure to comply therewith? 

Where may wills be probated in 
this state? State the proceedings 
for the probate of a will where 
doubts arise on the face of the in- 
strument. 

Describe the method of contest- 
ing the validity of a will. 

A hired a horse of B to go toa 
certain town; arriving there, he 
continued his journey to another 
town, where the horse was killed. 
Has B any remedy against A; if 
so, what would be the form of the 
action? Give reasons. 

Does the mere signature of a 
third person on the back of a 
negotiable note before its endorse- 
ment create in itself any contract 
whatever? If so, explain in what 
ways such third person may be held 
liable? 

Under what circumstances would 
a person bitten by a dog have a 
cause of action against the owner 
of the dog? What is the measure 
of damages in such an action? 

A says in the presence and hear- 
ing of other persons, “B is a thief; 
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| he has used for himself money 
which was bequeathed to him in 
trust for his sister;’ a newspaper 
reporter hearing the remark re- 
peated it to his immediate superior, 
the city editor, who caused it to be 
published in the paper without the 
| knowledge of the editor-in-chief or 
| the proprietor; the paragraph was 
| copied by other papers. What 
| torts were or may have been com- 
mitted in the above and by whom? 

How may a person’s age .be 
proven? Can it be done by his 
own testimony? If so, what com- 
mon rule of evidence must yield? 

How do suits in equity differ 
from actions at law as regards: (a) 
Methods of pleading? (b) Meth- 
ods of trial? (c) Nature of the re- 
lief granted? 

A leaves his watch at a jeweler’s 
to be repaired, paying in advance 
for the work to be done. The 
jeweler leaves the watch, with 
others belonging to him, in an or- 
dinary drawer at night, though he 
has a safe in which he places some 
of his goods. The watch is stolen 
at night. What is the jeweler’s lia- 
bility, what would be the measure 
of damages, and under what divi- 
sion of what general topic does 
this question come? 

A supplies B’s wife with neces- 
saries on B’s credit, but without his 
|express sanction. In an action 
| brought by A against B to recover 
for the necessaries so supplied to 
B’s wife, it appeared without con- 
tradiction that for nearly two years 
before the supplies were furnished 
B and his wife were living in a 
state of voluntary separation, and 
| during all that time the former had 
| paid the latter a weekly allowance 
_ for her separate maintenance. Can 
| A recover? Give reasons. 

State proceedings to recover 








judgment in an uncontested suit 


upon the following promissory 
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note: $500. Trenton, N. J., De- 
cember Ist, 1899. Two months 
after date I promise to pay to the 
order of John Smith the sum of five 
hundred dollars at the Trenton Na- 
tional Bank, value _ received. 
(Signed). 

What is the earliest possible 
date on which judgment could be 
entered on said note, and what 
would be the amount of said judg- 
ment? 

Give the method of docketing a 
judgment from the District court 
or the Court for the Trial of Small 
Causes to the Court of Common 
Pleas, and state what facts must ap- 
pear in the affidavit. 

Enumerate the courts of New 
Jersey; give their jurisdiction, and 
state the constitutional provisions 
in regard to them. 

What are the sources of law in 


New Jersey? 


COUNSELORS’ QUESTIONS. 

Define incorporeal _heredita- 
ments. What kinds are mentioned 
by Blackstone? 

Define an easement; distinguish 
it from a profit a prendre. 

What is dower? Of what may 
a wife be endowed? How may 
dower be barred? What effect has 
a divorce on inchoate right of 
dower? 

How are estates less than free- 
hold divided? Define each. 

What rules does Blackstone give 
for the creation of remainders? 

Is a lease for a term of years to 
begin in the future valid? Give 
reasons for your answer. 

What is an executory devise? 
How does it differ from a contin- 
gent remainder? 

Define joint tenancy and _ its 
properties. What estate is created 
in New Jersey by a deed “to A and 
B, their heirs and assigns forever?” 
Why? 
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Define title. Give Blackstone’s 
canons of descent. 

In what two cases will a mother 
| inherit under our statute of de- 

scent? What estate does she re- 

ceive in each instance? 

A had by will received a farm and 
personal property from his father. 

| He died intestate, seized and pos- 
sessed thereof, without issue or 
widow, leaving a brother and a half- 
sister, a daughter of his father by a 
second wife. Who is entitled to 
the property? 

B died intestate without wife or 
issue, and with no relatives except 
his paternal grandfather and a son 
of a brother of this grandfather. 
To whom do his lands descend? 

What is the rule inShelley’scase? 
To what extent is it still in force in 
New Jersey? Give an example. 

In what respect does an eject- 
ment suit by one tenant in common 
against another differ from one be- 
tween two parties each claiming to 
be an owner in severalty? How is 
the summons in ejectment served 
and returned? 

What is meant by a bill to quiet 
title? What is essential to jurisdic- 
tion in such case? 

What is the effect on a woman’s 
right of dower of a devise to her of 
a life estate in a part of her hus- 
band’s lands? 

State fully the different methods 
of procedure necessary to obtain 
relief from a verdict at Circuit in a 
Supreme court issue. 

Within what time are writs of er- 
ror out of the Court of Errors and 

_ Appeals returnable. Out of Su- 
preme court? By whom are they 
signed? State procedure in error 
in capital cases. 

Give proceedings on appeal from 
| a decree in Chancery. In what 
_ cases will an appeal from an inter- 
| locutory decree act as a stay? 


| 
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What is the decision on this ques- 


| 
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Douglass H. Frapwell, Morris- 


tion in Pennsylvania Railroad Com- town. 
pany v. National Docks Railway | 


Company? Will it stay a decree 
directing an account? 


reason. 


State your | 


A chose in action is assigned and 


transferred as security for the pay- 
ment of adebt. The assignment is 
not recorded. Is such an assign- 
ment good as against creditors of 
the assignor? 

A deed is made on a corporation 
blank by mistake, so that the es- 
tate is conveyed to A, his succes- 
sors and assigns. A is a natural 
person. What estate is conveyed 
by such a deed? 

When is the probate of a will 
conclusive evidence of its formal 


John H. Grannis, Newark. 

John E. Helm, Newark. 

Frank J. Higgins, Jersey City. 
James L. Hurd, Dover. 

Edgar R. Jones, Vineland. 
Hyman Lazarus, Bayonne. 
Alfred S. March, New Bruns- 


| wick. 


execution as to any real estate de- | 


vised thereby? 

What is the provision in the act 
respecting evidence, as to the right 
of a party to be sworn and examin- 
ed as a witness, where a party is 


suing or sued in a representative | 


capacity? What is their right to 
testify when both parties are ad- 
ministrators or executors? 


ADMISSIONS TO N. J. BAR. 


| 
| 


At the February term of the Su- | 
preme court the following attor- | 
neys and counselors were licensed: | 


ATTORNEYS. 


Mrs. Wirt B. Alvord, Vineland. 
Alfred B. Cosey, Newark. 
Stephen J. Cox, Cranford. 
Roland D. Crocker, Newark. 
Robert W. Cromley, East 
Orange. 
Howard R. Cruse, Dorchester. 
Charles C. Deubel, Newark. 
Robert L. Eaton, Elizabeth. 
George Ebner, Bridgeton. 
Charles D. Edwards, Newark. 
Addison Ely, jr., Rutherford. 
Adolph L. Engelke, Englewood. 





Edward K. Mills, Morristown. 

Milton B. Morehouse, East 
Orange. 

John Dawson Pierson, 
dere. 

Aaron Leslie Price, Newark. 

Irving E. Salmon, Morristown. 

Thomas M. Simonton, Paterson. 

Maitland L. Smith, Camden. 

Edward J. Pitney, Newark. 

C. Franklin Wilson, Morristown. 

Louis W. Garrick, Jersey City. 


COUNSELORS. 


George Whitefield Betts, jr., En- 
glewood. 
Nicholas W. Bindsell, Newark. 
Irving L. Brady, Plainfield. 
William M. Brown, Newark. 
Charles L. R. Campbell, Cam- 
den. 
James D. Carton, Asbury Park. 
Abram H. Cornish, Newark. 
Ralph W. E. Donges, Camden. 
Joseph Douglass, jr., Camden. 
Henry M. Fryling, Newark. 
Frank T. Lloyd, Camden. 
Henry Meyers, Passaic. 
William O. Mickel, Paterson. 
Frederick J. MacMahon, Pater- 
son. 
William Nelson, Paterson. 
Edward R. O’Callaghan, Jersey 
City. 
Harry V. Osborne, Newark. 
Andrew S. Taylor, Newark. 
Charles E. Tindall, New Bruns- 
wick. 
Wilbur Van Houten, Paterson. 
Frank A. von Moschzisker, Pas- 
saic. 


Belvi- 
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NOTES ON THE EXAMINATIONS. 


The examiners were not any too 
easy. Fourteen applicants failed to 
satisfy them. 

One of the students undertook 
to enumerate the courts by naming 
the eminent judges composing the 
Supreme court, but unfortunately 
left out three. One of the three 


thus slighted sat in the Second | 


Branch, before which the examina- 
tions were held. 

Evidently the examiners thought 
that the applicants for counselor’s 
license should be 
Question 19 has nothing musty 
about it. (Morton v. Beach, 41 
Atl. Rep. 214). 

Messrs. Otto Crouse, George J. 
Bergen, Carroll Robbins, Charles 
A. Rathbun, John W. Harding and 
Edward D. Duffield were the ex- 
aminers. 

THE PORTRAIT. 
MR. FRANCIS J. SWAYZE. 

The Journal gives its readers this 
month the portrait of Mr. Francis 
J. Swayze. the newly appointed Cir- 
cuit Judge of Essex county. A 
notice of Judge Swayze appeared 
in the March Journal, page ninety- 
four. 

HIS WIFE A LAWYER. 

Mr. Henry S. Alvord, of Vine- 
land, who has been practicing at 
the Bar of this state some seventeen 


years, has now the unique reputa- | 


tion of being the first lawyer in New 
Jersey to have his wife associated 


with him in the practice of the law. | 


Mr. Alvord married two or three 
years ago the daughter of Dr. 
Charles Brewer, resident physician 
of the New Jersey State Prison, and 
this lady, who is the sixth woman 
to be admitted as a lawyer in this 
state, will now have her name upon 
the shingle in front of Mr. Alvord’s 
office, the firm presumably being 





up-to-date. | 
| argue a case before the court, to 


| for they 
| When they recovered sufficiently 
| to ask counsel for an explanation 


| law. 


| “Mr. 


| my end is near at hand. 
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Alvord & Alvord. We tender to 
Mr. Alvord our heartiest congratu- 
lations. We always believed him to 
be not only a bright fellow, but one 
possessed of an unusual amount of 
good, square, common sense, and 
his forecast in taking unto himself 


| a helpmeet in business only verifies 
| our judgment of him. 


MIXED SCRIPTURE AND LAW. 


The judges of the Supreme court 
of Delaware, meeting at Dover, 
were surprised in looking over the 
briefs of A. C. Gray, who was to 


find quoted after each citation of 
law: “Blessed are they who mourn, 
shall be comforted.” 


Mr. Gray said that he had used this 
illustration in explaining to a new 
typewriter how to make citations of 
She had used the quotation 
after each point of law cited. 


HOW TO DRAW A WILL. 


If brevity and pointedness are to 


| be considered, the following will, 
| probated in 


Atlantic county in 
1864, should serve as a model: 
“May 28, 1864. 

——_——, Esq.: 
“Sir:—I have reason to believe 
I there- 
fore make this my last will and tes- 
tament. 

“T wish you to be my executor. 

“T wish you to sell my house and 
lot for what you can get. 

“After my death pay —————, 
Esq., ten dollars. Pay 


_ten and fifty cents for my wife’s 


funeral expenses. 

“Pay my funeral expenses. 

“Pay my Docters bill. 

“Pay ten dollars. 

“Pay the balance to my daugh- 
ter, to by, toom stoanes for me and 
my wife. 
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“Pay Doctor 
den, his bill. 
“My Deed is at May’s Landing.” 
(Signed) 


(Two witnesses). 


STATE NOTES. 


The new organization, known as 
“The Bar Association of Morris 
County,” has been regularly incor- 
porated and the first trustees elect- 
ed March 3 are John B. Vreeland, 
W. W. Cutler, J. H. Neighbour, 
H. C. Pitney, jr., F. D. Smith, E. 
Mills and C. A. Rathbun. 

Mr. Joseph D. Bedle, judge of 
the First District court, Jersey 
City, has resigned, and Mr. Otto 
Crouse has been appointed and 
confirmed in his stead. Judge 
Crouse re-appointed James N. 
Braden as clerk. Mr. Bedle re- 
tires from the position which he has 
honored, and solely because it in- 
terfered with engagements of his 
firm. Judge Crouse is a Demo- 
crat, a native of Freehold and 
studied law with ex-Governor 
Bedle, and the appointment is gen- 
erally commended. 

Mr. Frank P. Lloyd has been 
nominated and confirmed as Pros- 
ecutor of the Pleas of Camden 
county. 

Mr. Frank Gledhill, of Paterson, 
has been elected Vice President of 
the Hamilton Trust Company, and 
it is expected from his general 
makeup that he will prove a com- 
petent and successful bank official. 

Mr. Wilbur A. Heisley, of Long 
Branch, has been nominated and 
confirmed as Judge of Monmouth 
county, and Mr. John E. Foster, of 
Atlantic Highlands, has been ap- 


of Cam- | 


pointed Prosecutor of the Pleas of | 


the same county, to succeed Mr. | 


Heisley. 
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Mr. Alfred A. Van Hovenberg, 
lawyer, of Paterson and New 
York, Park Row, has filed a peti- 
tion in bankruptcy, with liabili- 
ties of $92,709 and no assets. The 
liabilities are chiefly to persons 


| in Paterson. 





OBITUARY. 


MR. BENJAMIN WILLIAMSON. 


Mr. Benjamin Williamson, of 
Elizabeth, died at his home on 
March 11 of paralysis. He was 
born about 1830 and was a son of 
the late Chancellor Williamson and 
a grandson of Governor William- 
son. He was admitted to the N. J. 
Sar at the November term, 1859, 
and as counsellor in 1869, and was 
for a time county attorney for 
Union county. His wife is well 
known throughout the state as 
President of the State Board of 
Children’s Guardians. 


PAMPHLETS RECEIVED. 


NINTH ANNUAL REPORT of 
. the State Board of Taxation of 
the State of New Jersey for the 
year ending October 31, 1899. 

Pp. 214. 

A specially valuable pamphlet, 
because it contains an annotated 
statement of the law of procedure 
for the collection of taxes, with 
forms. 


GROWTH AND RIGHTS of Ag- 
gregated Capital. Argument of 
John R. Dos Passos, of New 
York, before the Industrial Com- 
mission at Washington, D. C., 
December 12,1899. Pp. 71. 


BOMBAY LAW REPORTER. 
A Fortnightly Legal Journal. 
Vol. II, No. 1, January 15, 1900. 
Bombay. Annual subscription, 
foreign, £1. 
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CATALOGUE of Law _ Books 


published by Banks & Company, 
of Albany, N. Y., 1900. 


Pp. 47. 


BOOK NOTICEs. 

AND PRACTICE in 
Cases, including a 
General Prin- 


LAW 
Accident 
statement of 


Pleadings and Forms, Com- 
mon Law and Code, Evidence 
and Proof, Damages for personal 
injuries and for causing death, 


fenses, Contributory Negligence, 
Fellow Servants, Requests to 
Charge and Charges by Trial 
Judges, by Charles C. Black. 


Soney & Sage, Law Book Pub- | 4 
| tions and quotations have been ad- 
| ded as foot notes. 
| been thoroughly and carefully pre- 


lishers, Newark, N. J., 1900. 
All who are familiar with Mr. 
Black’s “Proof and Pleadings in 


Accident Cases,” and who have | 


used and relied upon the ad- 
mirable forms published in that 
work, will take up this book with 
a feeling of pleasure. 
in the least lessened when 
thorough manner in which 
work on the present volume has 
been done is appreciated. 

the publication of “Proof 


street railways, have been enacted, 
and the corporations operating un- 
der these laws have obtained ex- 
tended powers. ‘The rapid increase 
of the use of machinery, electricity, 
electric light, etc., has caused many 
other acts to be placed upon the 
statute books. Some of this legis- 
lation has grown out of the great 
increase in the number of accident 
cases which have arisen since these 
innovations have taken place. 

This is a well arranged book and 
should be very useful to not only 
members of the Bar having to do 
with negligence and accident cases 


This is not | 
the 
the | 


Since | 

and | 
Pleadings in Accident Cases,” con- | 
siderable changes in the law re- | 
lating to railways, and especially | 
| valued 
| Office in this state that any com- 
| ment which can be made upon its 


| etc., as given under each day. 


| its cost. 
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in general, but also to officers of 
corporations and owners of large 
manufacturing plants having under 


| their charge a number of employ- 


ees. The book is, of course, taken 
up with the topics of Actions, Par- 


| ties plaintiff and Attorney, Plead- 
| ings, Evidence, Damages, Defenses, 
ciples, Actions, Parties thereto, | Contributory Negligence and Mas- 
| ter and Servant, but the author 
| has stated at length and with much 
| clearness the general principles on 
_ this subject, citing the rules in a 
Questions of Law and Fact, De- | number of states. 
~ | this there are two chapters, one on 


In addition to 


Forms, and the other on Practice, 
Exceptions, Requests to Charge, 


| and Charges by Trial Judges. <A 


large number of other valuable cita- 
The index has 


pared. 

THE NEW JERSEY Lawyers’ 
Diary and Bar Directory, 1900. 
Containing also Schedule of time 
for service of Notices, County 
and District Court Rules and 
Practice, County and State Offi- 
cers, etc. Compiled for the con- 
venience of the Bar by Charles 
W. Parker, Counselor-at-Law, 
Jersey City, N. J., Soney & Sage, 
Publishers, Newark, N. J., 1900. 
This Diary has become such a 

need in every lawyer’s 


usefulness seems superfluous. As 
a rule the Bar relies implicity upon 
the memoranda of motion days, 
The 
Directory of the New Jersey Bar is 


| revised annually with great care, 
| and altogether this little book has 


become of much greater value than 
The Bar owes much to 
Mr. Charles W. Parker, its com- 


| piler, as well as to the enterprise 


of Messrs. Soney & Sage, the pub- 
lishers. 








